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EDITORIAL NOTES. 


Now THAT so many of our common law actions are no longer 
called by their old names, and actions of debt can be joined with 
actions on the case, it is important that we should have some defi- 
nite rules or agreement in regard to the forms of pleadings and 
judgments. Suppose an action be brought for money had and 
received. The real cause of action is a debt and not a breach of a 
promise. The promise alleged in the old declaration in assumpsit 
is a mere fiction to suit the form of action. Shall we now, in the 
new action upon contract, continue the fiction and allege a promise 
and claim damages, or simply say that the defendant is indebted 
for so much money had and received to the use of the plaintiff 
and demand judgment for that amount, and enter judgment accord- 
ingly? The same question may be asked in regard to all the com- 
mon counts. They are all counts for debt. In some cases as in 
cases of goods sold, there may have been an express promise, but 
it is of no consequence whether there was or not. The real cause 
of action is the debt, and the promise is without consideration if it 
goes beyond it. Is it not best in all these cases to discard the 
fiction and declare on the debt and enter judgment for the debt? 
If some one would print and sell forms of declaration in this style 
the practice would soon be established, but unfortunately a good 
many forms have been sold conforming to the new style of action, 
but retaining the old ‘‘ for that whereas’’ and the allegation of a 
fictitious promise and a claim of damages. 

Attorneys may draw their declarations as they please, but until 
some definite rule has been made the clerks will be puzzled in 
making up the judgments. There is no new form of judgment 
provided for actions upon contract, and it may not be easy for the 
clerk to know when judgment should be entered in the form of 
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debt, and when in the form of assumpsit, especially if debt and 
assum psit are joined in the same action. 

So again if the declaration claims a debt, and the defendant not 
seeing the magic words, ‘‘In Debt,’’ endorsed upon it, pleads that 
he did not undertake and promise, how shall the verdict be re- 
corded in the postea? If for the plaintiff it might be that the 
defendent render him the amount of the debt, and, if for the 
defendant, that he did not undertake and promise. 

If the judges of the Supreme Court would prepare a few model 
forms and lay down a few simple rules of pleading, they would 
do the bar and the law a great service. Without changing the 
principles of pleadings they could abolish many useless rules, and 
without adopting the code system of pleading we could, retaining 
our own better system of pleading legal conclusions rather than 
the facts, get rid of much verbiage and technicality. 


BEFORE we give our common law forms of pleading, as we are 
likely to do soon, since we have done away with many of the old 
forms of action, it may be well to remind ourselves of the mean- 
ing of some of the familiar forms of words that are now mere 
empty forms. Take for example the conclusion of every declara- 
tion, ‘‘and therefore he brings his suit, etc.’”’ No lawyer need be 
told that this does not mean what it seems to say, viz: that for 
this reason he brings his action. It is aremaxkable instance of the 
persistence of forms after the substance has vanished. It is more 
than five centuries since the plaintiff actually did produce in court 
his secta, suit or followers to vouch for him, and yet the assertion 
is still made in every declaration that is filed in New Jersey, if no 
where else, that the plaintiff brings his friends to support his claim. 
There are many cases in the Year Books in the middle of the thir- 
teenth century in which the plaintiff was defeated because he had 
not a sufficient secta or suit, bnt in the fourteenth century the pro- 
duction of the suit became fictitious. The suit were not witnesses. 
They did not give evidence before the jury. They were rather 
men who were ready to swear that they believed in the plaintiff 
and would stand by him in what he might swear to. No man was 
allowed to come into court and make a complaint, unless he had 
friends who would vouch for him. The plaintiff must show in 
this way that he has a prima facie case. It is worthy of notice 
that while we have religiously preserved the old form we have 
entirely given up not merely the troop of actual followers, but also 
the purpose for which it wasintended. We do not require the plain- 
tiff to make any prima facie proof of the justice of his demand 
before he puts his adversary to his defense ; we require not even 
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an affidavit from the plaintiff that his claim is just.. We keep the 
form of words, while in New York, where the form is disused, the 
idea remains in the rule requiring the plaintiff’s claim to be veri- 
fied by affidavit. 


New Jersey lawyers have often congratulated themselves that 
they are not put to the trouble suffered by their brethren in New 
York of making personal service of a summons, and we do not 
think that there have been many instances of injustice done to the 
defendant. Our summons being served by the sheriff and not by 
the parties, there is little danger of service being made with intent 
not to give notice. It is interesting, however, to observe the ex- 
perience of the English county courts in this matter. Service of 
summons is made in those courts by the bailiff, and the writ may 
be served either personally or by handing it at the defendant’s resi- 
dence to any person above sixteen who promises to deliver it to 
him, while in the high court of judicature the service must be per- 
sonal, but may be made by the parties. Judge Chalmers, of the 
county courts, writing of the service at the residence, says: ‘‘ The 
latter is the mode of service adopted in the immense majority of 
cases. It is, no doubt, cheaper than personal service, but there 
are serious objections to it. Hardly a day passes but some judg- 
ment debtor complains to me that the judgment summons is the 
first intimation he has had of the action. Of course, this is oftena 
mere lie, but the complaint is made so frequently that it must in 
many cases be true. What happens usually is this. The wife in- 
curs a debt without her husband’s knowledge. When the sum- 
mons is served at the house, she pockets it, and either lets judg- 
ment go by default or goes and confesses judgment, professing to 
come on her husband’s behalf. The first the unfortunate man 
hears of the matter is when an execution is levied in his house, or 
when an application is made to commit him for non-payment of 
the judgment debt. Except where leave for substituted service is 
given, [ think the initial summons, as in the high court, should be 
served personally on the defendant.’’ 





JuDGE CHALMERS in this same article on the county courts 
makes some observations on the absence of pleadings which are 
worth considering in connection with our district court practice, 
and, we think, they are a strong argument in favor of requiring 
some statement of the defense to be made by the defendant in 
writing in these courts. ‘‘In the county court there are no regu- 
lar pleadings. Where the claim exceeds £2 the plaint must be ac- 
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companied by particulars. Notice must also be given of certain 
defenses. The plaint and particulars are thus equivalent to a 
specially indorsed writ. In the great majority of cases where the 
issues are simple, this procedure works economically and well; 
but in the larger cases, it results in inconvenience. The plaintiff 
does not know what the defendant is going to rely on, and often 
has to be prepared with unnecessary witnesses. The defendant 
also is encouraged to set up speculative defenses, hoping to catch 
the plaintiff unprepared. It is only possible to draw a rough line, 
but I incline to the view that where the claim exceeds £20 there 
should be pleadings as in the high court, or that, at any rate, a 
statement of defense should be required.”’ 


Two casEs, decided by the Court of Errors at the last term, are 
striking examples of the inconvenience of having separate courts 
for law and equity. The first was Hart v. Leonard, in which the 
bill was filed to enjoin the disturbance of a right of way, and the 
court stated clearly in nine propositions the conditions under 
which a court of equity took cognizance of legal rights and said 
that this case did not fall within any of them, and dismissed the 
bill telling the plaintiff that after a hearing and an appeal he must 
begin over again in another court. 

The other case is the old familiar case of Stanford v. Lyon, 
which has been in court for sixteen years or more. A bill in 
Chancery was filed in 1870 for an injunction against the erection of 
a building by Lyon on land upon which Stanford claimed an ease- 
ment in connection with the use of a drug store devised to him by 
Dr. Luther G@. Thomas in 1863. The injunction was dissolved in 
1871 on the ground that the right of the complainant had not been 
established at law. 7C. E. Gr. 33. A suit was then brought ina 
court of law—an action of trespass by Stanford against Lyon, and 
the plaintiff was non-suited. The judgment was taken up to the 
Court of Errors and reversed. 8 Vr. 423. After this there was an- 
other trial and a verdict for the plaintiff and judgment. In the 
mean time a building had been erected by the defendant on the 
land in dispute. Then a supplemental bill was filed praying that 
the disturbance of the easement might be abated and the building 
torn down. To this an answer was filed and a final decree was 
made in favor of Stanford the complainant ; from this decree the 
defendant appealed and now the Court of Errors holds that his 
rights are purely legal, and that the court of equity had no right 
to enforce them except so far as they had been established at law, 
and that the decree was unauthorized except so far as it was sup- 
ported by the judgment at law. All the vexation and delay and 
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most of the litigation has been caused by this unseemly conflict 
of jurisdiction between law and equity. We do not mean between 
the judges but between the systems. The questions of jurisdiction 
involved were delicate and doubtful, and were treated by both 
courts with calmness and gravity, but it is a great pity that so 
much learning and thought on the part of the judges and counsel 
should be wasted in merely trying to find out which of two courts 
has jurisdiction of a case. The only point in issue between the 
parties was whether or not a certain druggist and his clerk were 
entitled to access to a certain hydrant and small house in a back 
yard or not. Either the Court of Chancery or the Supreme Court 
were entirely competent to decide this question and this was the 
only one of any practical importance. The question of jurisdiction 
is of purely speculative value and interested the parties only so far 
as it postponed the decision of their controversy and increased the 
expense of it. 

We are not now suggesting any new form of court to embrace 
both law and equity, but we only cite this case as an example of 
what may happen as our courts are now constituted. 





AN ARTICLE in the November-December number of the American 
Law Review refers particularly to two New Jersey cases. This is 
upon the responsibility of banks and bankers for their correspond- 
ents and their notaries, and the conclusion is that they are liable 
for the negligence of correspondent banks in the failure to collect 
drafts sent to them for collection. This is supported by the deci- 
sion of the U. 8S. Supreme Court in a case from the U. 8. Circuit 
Court for New Jersey Hachange National Bank v. Third National 
Bank of New York. U.S. Sup. Ct. Rep., Nov. 1884. This deci- 
sion is thus stated: ‘*‘The courts which sustain this view have 
recently received an important accession of strength in the decision 
rendered in the case of Exchange National Bank v. The Third 
National Bank, cited above. The facts in this case were as fol- 
lows: 

A bank in Pittsburg sent to a bank in New York for collection a 
number of unaccepted drafts bearing different dates, payable in 
four months, drawn on Walter M. Conger, Secretary, Newark Tea 
Tray Co., Newark, N. J. They were sent to the New York Bank 
as drafts on the Tea Tray Co. The New York Bank sent them for 
collection toa bank in Newark, and in its letter of transmission 
recognized them as draftson the company. The Newark bank took 
acceptances from Conger individually on his refusal to accept as 
secretary, but no notice of that fact was given to the Pittsburg 
bank until after the first draft had matured. At that time the 
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drawers and an indorser had become insolvent, having been in good 
credit when the Pittsburg bank discounted the drafts. 

The court held that the New York bank was liable for the negli- 
gence of its agent, the Newark bank. ‘The bank is not merely 
appointed an attorney authorized to select other agents to collect 
the paper. Its undertaking is to do the thing, not merely to pro- 
cure it to be done. In such a case, the bank is held to agree to 
answer for any default in the performance of its contract, and 
whether the paper is to be collected in the place where the bank is 
situated, or at a distance, the contract is to use the proper means 
to collect the paper, and the bank, by employing sub.agents to per- 
form a part of what it has contracted to do, becomes responsible to 
its customer. * * * If the agency is an undertaking to do the 
business, the original principal may look to the immediate con- 
tractor with himself, and is not obliged to look to inferior or dis- 
ant under-contractors or sub-agents when defaults occur injurious 
to his interests. * * * On any other rule no principal con- 
tractor would be liable for the default of his own agent,where from 
the nature of the business it was evident that he must employ sub- 
agents”’ This decision is not based on the law of New York, but 
1 the general commercial law. Mr. Morse in his book, Banks 
and Banking, asserts that New York stands alone or nearly alone 
in maintaining the same doctrine, but the writer of this article 
(Mr. Francis B. Patten) examines the English and some American 
cases, and insists that they are not opposed to this rule. ‘* The 
New York rule,” he says, ‘‘is ably sustained by the Supreme 
Court of New Jersey in the case of Titus v. The Merchants’ Bank, 
6 Vroom, 588.’* This is in accordance witl the recent decision of 
the Supreme Court of the United States. 

Speaking of the New Jersey case, Mr. Patten says: ‘‘ The New 
York rule is ably sustained by the Supreme Court of New Jersey, 
in the case of Titus v. Merchants’ Bank. In this case there had 
been negligence on the part of the correspondent bank in the pre- 
sentation of checks transmitted to them for collection, and the 
court held that the transmitting bank was liable to the holder for 
the loss. ‘A dealer who deposits a draft on a distant city in a 
bank of his own town has no choice of their agents or correspond- 
ents. It is the business of a bank to provide proper agents or 
correspondents for this service when they accept it, as most banks 
do, as part of their regular business. If they have no such corre- 
spondent they should refuse to take the paper for collection, and 
then the holder could choose whether he would leave it for trans- 
mission. He would then be led to inquire about the agent to whom 
it would be transmitted. The English and New York rule is much 
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better adapted for the dispatch of business. It is no hardship to 
the bank. It can always look to its correspondent bank to which 


transmission is made, for indemnity for its negligence. 


999 


SELZ v. PRESSBURGER. 


(N. J. Supreme Court, Essex Circuit, December Term, 1886.) 


Practice—Sham Plea—#ail—Fraud— 
Evidence.—On a motion to strike out a 
plea as a sham plea it was insisted that the 
defendant was in custody undera cafias, and 
that under the act of March goth, 1877, Rev. 
896, he had a right to goto trial soasto show 
that there was no fraud in the inception of 
the contract and that no body execution 
should be issued. e/d, that if there was no 


technical words of the common law practice 
and apply to every case where a cafias is or- 
dered, whether the defendant gives bail or 
remains in custody. 

The act of March 9, 1877, does not create 
a new issue in the cause. The evidence on 
which the judge is to determine whether 
there was fraud or not is only such evidence 


as is relevant to the issue made by the plead- 


defence to the action and the plea was sham ings. In the present case the proof of fraud 


it must be struck out. would not be relevant. 


The words held to bail in this section are 


On motion to strike out sham plea. 

Mr. C. Parker, for motion. 

Mr. Samuel Kalisch, contra. 

Depuk, J.,orally: The facts in this case are briefly these. Press- 
burger was arrested on a capias ad respondendum issued by a com- 
missioner. The grounds for issuing the warrant were twofold: /irst, 
That the debt had been fraudulently contracted ; and, Secondly, 
That there had been a fraudulent disposition of the property. 

Application was made to set aside the order, on the ground of 
insufficiency in the affidavits. The court refused to set it aside, on 
the ground that the affidavits were sufficient. 

The plaintiffs then filed their declaration, common counts and 
particulars, showing the amount of indebtedness $2,292.61. Press- 
burger then made application for the benefit of the insolvency law 
and presented a petition, and in this petition made the plaintiffs 
creditors for the amount of the debt claimed, and he also, on his 
oral examination on the hearing. of the application, admitted that 
he owed plaintiffs the amount. At the same time a plea of the 
general issue was filed, under affidavit as provided by statute, and 
defendant’s counsel admitted that it was a case within the statute 
providing for the striking out of sham pleas, unless 1t was affected 
by the law of 1877, page 112, Rev. page 896, Sec. 305. This section 
is as follows: 

‘*That when any defendant or defendants in any action on con- 
tract has been held to bail upon preliminary affidavits, upon the 
ground of fraud in the inception of the contract, it shall be lawful, 
upon the trial of said cause, to inquire into the fact of said fraud ; 
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and if it shall appear on said trial that there was no fraud on the 
part of the defendant or defendants in the inception of said con- 
tract, then there shall not issue in said action a body execution ; 
and the judge or justice presiding at the trial of said cause shall 
determine from the evidence and certify upon the record whether 
said fraud was proved or not.”’ 

The defendant’s counsel states that this plea was filed to allow 
defendant to avail himself of the benefit of this statute. It was 
insisted by the plaintiff that the provisions of this act were inap- 
plicable to the situation of this case. It was insisted that the 
section was applicable only when there was a substantial defense 
or the nature of the suit was such that on the trial the facts of 
fraud were pertinent as legal evidence. 

It is insisted that on the verbal construction of this contract the 
statute is not applicable and the defendant in this action was 
arrested and is in custody. The act says, ‘* when the defendant is 
held to bail.’’ The plaintiffs contend that the defendant is not 
within the provisions of the act. The words held to bail do not 
mean that the defendant was out on bail. Held fo bail are tech- 
nical, legal words. The old practice was to lay before the judge 
the affidavits of indebtedness, and on the back of these affidavits 
the judge would make endorsement that defendant should be held 
to bail. There was no actual order of arrest. The common law 
form was modified in cases on contract, but not in tort. I think 
that the construction contended for is too tecbnical and would 
result in the rejection of an established common law form. 

Secondly, it is contended that the defendant is not within the 
provision of the statute, because that only provides for an arrest in 
vase of fraud in the inception of the contract. The commissioner 
adjudicated fraud in the inception of the contract and also fraudu- 
lent disposition of the property. My inclination would be to 
construe the act as extending to all cases of debt arising upon 
contract. 

The act of 1842 uses the expression: debt on demand founded 
upon contract * * * specifying the nature or particulars of 
said debt or demand. lam rather inclined to think that the statute 
meant to afford an opportunity to inquire into the trial as to the 
truth of the grounds upon which the defendant was held to bail. 

The 114th section of the Practice Act provides that the defendant 
should file with his plea an affidavit that he has a just and legal 
defense, ete. Now, what is this action? The action is the demand 
made against the defendant for either a debt or damages. It does 
not relate to the form in which the case has been commenced. In 
any defense, the defense must be one which relates to the action. 

The plea in this case is a plea of the general issue, and is, of 
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course, one that presents the merits of the controversy. Section 
133 of the Practice Act provides for the striking out of any frivol- 
ous plea, or demurrer, or sham plea. That means that where the 
plea is actually filed and is a sham plea, it may he struck out. 

A plea may be a sham or frivolous plea although the defendant 
may say that it is a plea on the merits of the case. Any plea, 
however, intended to delay, embarrass or hamper the progress of 
the cause is covered by this section. This section is meant for any 
plea which is false. I do not think that the act of 1877 was in- 
tended to allow the defendant in every case to test the validity of 
an arrest on the trial. Section 62 of the Practice Act, allowing 
consideration of legality of an order for bail, and section 64 which 
provides for taking of testimony to disprove the truth of affidavits, 
provide an orderly way to contest the propriety of the arrest. 

‘* The judge or justice shall determine upon the evidence.’”’ What 
evidence does this mean? It must be such evidence as shall be 
legitimate in the case. In this case evidence that relates to the 
fraud in the disposition of property or fraud in the inception of 
the contract is wholly irrelevant. The evidence upon whiclr the 
order should be made as provided by the act of 1877 must be such 
evidence as shall be legal and proper upon the issue joined. The 
embarrassment of the trial by considering evidence such as it is 
desired to be offered in this case to contest the validity of the 
arrest is very apparent. 

I think that the act applies only where fraud is the gravamen of 
the case and legitimately a part of the issue. ‘This is not sucha 
vase. The motion to strike out the plea will be allowed. 


EMMA A. JEROLAMON ». RICHARD M. JEROLAMON. 
(Court of Chancery of New Jersey, heard November 5, 1886.) 


Divorce— Desertion—Crue/ty.—In a suit was no proof to sustain it. Ae/d, that this 


against a husband for divorce for desertion 
the defendant insisted that he had requested 
his wife to return to his house and was ready 
to live with her, but it appeared that his re- 
quest was accompanied with a renewal of a 
charge of incest on her part. He swore that 


he believed his charge was true, but there 


request was no defence to the charge of de- 
sertion unless it was dona fide, and that the 
wife was not bound to accept it under such 
conditions. 

Such charges are in themselves extreme 
cruelty sufficient to justify the wife in re- 
maining away from him. 


Messrs. Coult & Howell for complainant. 
Mr. S. H. Baldwin for defendant. 


[Memorandum by Advisory Master. ] 
The desertion is proved, unless defendant has shown a bona fide 
offer and request to his wife to resume cohabitation, such as she 


was bound to accede to. 


The request here was some three months after he left her, and 
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just after a suit for support brought by the Overseer of the Poor. 
He caused notice to be served on her that he was ready to go to 
housekeeping. She went to see him, and he said he had hired 
rooms or arranged for them, and required her to bring furniture 
which had been sold. He had got a refusal of rooms for that day, 
but made no other preparations. After she told him the things 
were sold he still insisted on their production. At the same time 
he renewed to her face the charge of incest with her father, which 
he had made before, and had been spreading about both before 
and after his leaving. He tells us at the trial that he then believed 
and still believes it. There is no proof whatever to sustain it. 

Under these circumstances it is impossible to believe him sin- 
cerely desirous to receive and treat her as his wife, and she was 
right in disbelieving it. What he meant was to make such an 
offer as he might make use of to protect himself in future suits, 
but to load it with unreasonable conditions and such vile charges 
that she would decline it. If he did not believe the charges his 
conduct was fraudulent and his intent apparent. But if he did 
believe them, and yet she knew their falsity, she was not bound to 
leave her father’s house, their matrimonial residence, where 
he had left her, to go at his command to submit herself to such 
indignity, and the other indignities which could not fail to follow 
as the natural result of living in the same house under such circum 
Stances. 

It is settled that such charges, with slight personal violence 
superadded, constitute ‘‘extreme cruelty,’ and entitle the wife to 
a decree of separation. Is not the requirement of a blow or so 
added to a charge of licentiousness or incest to entitle it to the 
label ‘‘cruelty,’’ a figment unworthy of common sense ? 

In Bray v. Bray, 1 Haggard, (Eng. Eccl.) 163, an unfounded 
charge of this kind is called cruelty of the most grievous character. 

In Black v. Black, 3 Stewart 215, speaking of what constitutes 
cruelty, the Vice Chancellor says: ‘‘ Any husband who would set 
on foot a scheme to fasten on his wife a false charge of adultery is 
capable of anything which a brutal mind can invent, and his wife 
occupies a position of such constant and extreme danger as to have 
a right to the protection of the law whenever she demands it.”’ 
And in reference to a brutally obscene letter containing such 
charges, he adds, ‘‘if the defendant wrote it and the wife left him 
in consequence of the wounds and anguish it produced, I am not 
prepared to say she was not fully justified.” 

In Milner v. Milner, 4 Swab. & Trist, 240, the judge observes 
that ‘‘a man who has insulted his wife by treating her in the 
street like a common prostitute is guilty of at least as great an 
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indignity as if he had spat in her face. It isa case of gross and 
abominable cruelty.”’ 

In Mayhugh v. Mayhugh, 7 B. Monroe, 424, the husband after 
sundry disagreements removed to another residence. Ona suit by 
the wife for maintenance it appeared that he had requested her to 
join him ; but her refusal was held to be justified because he had 
made unfounded charges that she had committed adultery, and 
had since his removal continued to spread such charges in the 
neighborhood where he was living and to which he was requiring 
her to come. 

In Hardin v. Hardin, 17 Ala. 250, the wife resisted her hus- 
band’s complaint that she had been guilty of three years voluntary 
desertion, by showing that she left him because of his persistent, 
gross and unfounded accusations of adultery. These he had never 
retracted, and at the same time at which he was professing a desire 
for her return he was repeating them in the neighborhood. It was 
held that her leaving and remaining away under the circumstances 
was not to be deemed ‘‘ voluntary,’”’ but that she was in effect 
driven and kept away under a necessity which he alone had created 
and continued ; and that on his presenting her the alternatives 
whether she would leave and remain away, or stay and suffer such 
indignities, she was not required to accept the latter. 

In my opinion the petitioner was not bound to look on her hus- 
band’s offer as sincere, nor to believe that he meant to treat her as 
his wife. He precluded such belief as effectually by his vile accusa- 
tion as if he had stood at his door using or threatening her with 
violence while asking her to enter. Nor can I now put any faith 
in his sincerity either then or since. His failure to aid in the sup- 
port of his child is a good index to his feelings. He intended to 
be rid of his wife and adopted the means which he thought would 
secure that end with the greatest safety to himself. She isentitled 
to a decree. 

POLAK v. HUDSON. 
(Somerset Circuit, December Term, 1886.) 


Fences—ASarbed Wire—Duties of Ad- in view of the uses of the adjoining land 


joining Owners—Injury to Cattle.—An_ was likely to injure the animals pastured 


owner of land who erects a division fence thereon, and secondly that it was the defend- 

owes it to his neighbor not to incorpo- ant’s fence that did the injury. Both of 

rate in the fence any thing which in view of — these points must be established by a pre- 

the habits of the animals for which the land ponderance of proof. 

would naturally be used, would naturally The owner of the animals is entitled to 

tend to the injury of those animals. recover, although he is not the owner of the 
In order to recover compensation for in land and had bailed his horses to the owner 

jury to his animals the owner of the adjoin- of the land who knew of the dangerous 

ing land must prove, first, that the defend- character of the fence. 

ant erected a fence containing material that 


This was a suit brought to recover damiges for fatal injuries to 
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a valuable colt by reason of his coming in contact with a barbed 
wire fence erected by the defendant between his land and the land 
of one Hyde, on which the plaintiff's colt was pastured. There 
was great conflict of testimony as to whether it was the barbed 
wire fence of the defendant or another barbed wire fence that 
caused the injury. 

Mr. Craig A. Marsh for the plaintiff. 

Messrs. Gaston & Bergen for the defendant. 

The following is the report of the court stenographer of so much 
of the judge’s charge as is of general interest. 

Maair, J., in charging the jury, said: It is for the injury to 
that colt that the plaintiff calls upon the defendants to respond, 
and this suit raises some extremely interesting and novel questions, 
which I propose to dispose of in such a way as to enable counsel 
on both sides to review my decision if they conceive I am wrong. 

The law, gentlemen, permits the exclusive ownership of real 
estate, land; such exclusive ownership of course produces the 
result that owners have the right of possession of adjoining lands. 
The use of lands, especially in a farming community where cattle 
are kept for pleasure and profit, where horses are kept for use and 
pleasure, necessitates the division lines of these properties being in 
some way guarded. The result is that the law recognizes the right 
of owners to fence ; it enforces it to a certain extent ; and it recog- 
nizes the right, and sometimes enforces the obligation on the 
owners to divide the division fences, so that one part will belong 
to one owner to keep up, and the other part to the other owner. 
That seems to have been the case here; the uncontradicted evi- 
dence is that along this dividing line between Mr. Hyde and Mrs. 
Hudson the part adjoining the brick field was to be kept up by 
Mrs. Hudson, and the part adjoining the corn and grass field was 
to be kept up by Mr. Hyde. Now the right of the owner when 
his duty is thus ascertained, by the agreement of the two adjoin- 
ing owners, is to put up a snitable and proper barrier, to prevent 
the incursion of his neighbor’s animals, and to keep within his 
own enclosure his own animals. But that right is subject to the 
duty which the owner, in common with every one else, owes to his 
neighbor; that duty is to so use his own property as to do no 
injury to the property belonging to another. Thus you will observe, 
this maxim, which is as old as the law itself, is applicable to the 
erection of these barriers, these fences ; in doing this work, it is to 
be done with some degree of care and attention to the right of the 
neighbor in the use of his land. Now, that right in a farming 
community yon observe, as in this case, is obviously to use it for 
pasture for cattle and horses. In looking at the duty which the 
owner who erects a fence owes to his neighbor, you will observe it 
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is to be a duty performed with reference to the use of the adjoining 
land, and if that use be in the way of pasturage for cattle or horses, 
it must be with reference to the habits of such animals, the habits 
of such animals in their playfulness, in their disposition to stray, 
and even in their disposition to break through, and no owner has 
aright in erecting such a barrier to incorpurate in it that which 
in view of the natural habits and dispositions of such animals as 
would naturally be kept upon the adjoining land, would be danger- 
ous and likely to produce injury. If in view of the use of the 
adjoining land and the habits of the animals that may be kept 
there he has put up a barrier, he has no right to incorporate in 
that barrier anything which would naturally tend, with reference 
to the habits of these animals, to produce injury tothem. He may 
make his barriers as high as he chooses and as strong, but mani- 
festly he cannot erect that which would naturally tend, looking*at 
the habits of the animals in the adjoining field, to produce an 
injury to them; nor can he maintain after erection a fence which 
has incorporated in it such dangerous or injurious materials. 

Now, coming to the case in hand ; in order to recover compensa- 
tion for the injury which the plaintiff has undoubtedly received he 
must prove two things. He must prove that the defendant erected 
or maintained a fence that violated the principle I have just stated, 
that is that it had in it some material that, looking at the use of 
the adjoining land, was likely to prove injurious to horses or cattle 
pastured there, considering their habits; and he must prove that 
it was that arrangement that did the injury. Those two points he 
must prove to your satisfaction ; the burden to do this is upon the 
plaintiff, and he must establish it by a preponderance of proof. 
It will not do to give you proof from which you may guess or 
surmise how it was done; he must establish it by proof that 
allows you to make a fair inference and justifies you in concluding, 
from the proof, that the injury was effected in the way he claims. 
Of course the plaintiff is not required to produce an eye-witness of 
that occurrence ; that would be impossible ; he may resort to the 
evidence of circumstances ; but he must prove such circumstances, 
and prove them to your satisfaction, that the inference that your 
minds draw is that the injury was inflicted in the way he claims. 

After reviewing the evidence in the case, the Judge continued : 
These are circumstances which no doubt occurred to your minds, 
all of which you should investigate and consider thoroughly, and 
if upon the whole case you are unable to find evidence which justi- 
fies you in inferring that the injury to this colt was inflicted along 
Mrs. Hudson’s fence, the defendants are not entitled to your ver- 
dict. If you are able to find that evidence, and that has overcome 
the evidence on the part of the defendants that it was inflicted on 
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the other place, Mr. Hyde’s fence, why then the plaintiff is entitled 
to recover, and you are to give him compensation as I have stated. 

Now, to recapitulate. The plaintiff is entitled to recover, 
although he had bailed his colt to Mr. Hyde to keep to pasture ; 
and although Mr. Hyde, the bailee, knew of the existence of this 
wire. He may recover against the defendants if they have erected 
or maintained a fence with material in it which was dangerous 
with respect to the habits of animals likely to be pastured in the 
adjoining field, and if it be proved to your satisfaction by a pre- 
ponderance of proof that such a material in that fence erected or 
maintained by the defendants occasioned this injury, then your 
verdict should be for the plaintiff ; otherwise it should be for the 
defendants. 

The jury, after twenty-fours deliberation, were unable to agree 
and were discharged. 


NOTES OF RULINGS AT THE CHANCELLOR’S CHAMBERS, 
JANUARY 17, 1887. 


MUTUAL LIFE v. CANFIELD. 
Equity Practice—Foreclosure—WNotice of Motion for Leave to 
Sell under an Old Decree. 


Mr. Burnham stated to the court that he held a decree of fore- 
closure which had been made some ten years ago, and that proceed- 
ings had been stayed on payment of the interest and costs, and the 
matter had remained without further action during all that time. 
There had been no change of ownership, and now it was desired to 
issue execution and sell the property, and he said he proposed to 
file a petition and give notice to all the parties and ask for an order 
for execution. He asked the approval of the court of this practice, 
and said if the court approved he would send the papers to Trenton 
in due course. 

THE CHANCELLOR said: I approve entirely of this practice. 
Strictly according to the old practice it was necessary to file a bill 
to execute the decree, but this is a very cumbrous piece of 
machinery, and I have not thought it necessary to use it except in 
certain special cases. There was a case of a large tract of land in 
Ocean county on which there was a large decree, and afterwards a 
village was built upon the land and many conflicting equities arose, 
and in that case I required a bill to be filed. But in this case where 
there has been no change of ownership a petition is all that is 
necessary, notice being given to all the defendants. 
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MUTUAL LIFE v. DARLING. 
MUTUAL LIFE v. DARLING. 
Equity Practice—Foreclosure—Description in Decree. 


Mr. Burnham asked instructions in regard to the description of 
land in an execution in foreclosure. He said the bill described a 
large tract of land in one parcel, but that the Master’s report pro- 
vided for the sale of it in many parcels according to a map which 
had been made and agreed to by all parties. The execution must 
provide for the sale of these parcels, but if each parcel were de- 
scribed at length by metes and bounds the expense of the execution 
and advertisement would be very large. He asked if the execution 
might describe the land by reference to the map alone, the map 
being filed in this court and in the County Clerk’s office. 

THE CHANCELLOR said that this would be entirely proper. 
The decree in a foreclosure suit does not describe the land to be 
sold. It often provides that so much be sold as may be necessary, 
thus leaving the division and description of the land to the officer 
executing it. I remember a case in which I was on one side and 
Mr. Vanatta on the other. Van Duynev. Van Duyne, reported in 
1 C. E. Green 93. The sheriff declined to sell in parcels but sold 
the whole for a good deal more than the decree. I was for the pur- 
chaser. Mr. Vanatta moved to set aside the sale. The Chancellor 
said it was the sheriff's duty to sell only so much as was required 
to satisfy the execution, but that in the absence of fraud or unfair- 
ness he would not set aside the sale. 


NOTES OF RULINGS AT THE ESSEX CIRCUIT COURT, 
JANUARY 22, 1887. 


[Reported by Mr. KR. W. PARKER. ] 
CORONER AND POLICE OFFICER. 


Authority of Coroner in the Sphere of his Duty Supreme. 


Austin Williams, a coroner, was resisted by a police officer and 
refused admission to a house where the body of a murdered woman 
was lying when he came with his jury to hold an inquest. The 
Coroner reported the facts to the Court of Oyer and Terminer. 

Depur, J., referring to this case, said: I cannot make an order 
this morning in the absence of Judge Johnson, but I will say what 
disposition will be made of the matter. That the Coroner had the 
authority to go into the building at which he was obstructed there 
can be no doubt. In the performance of his official duty the 
Coroner is supreme. No official in the county, high or low, can 
dispute him. When he appeared he superceded the Chief of 
Police. Not only should he not have been interfered with, but he 
could have commanded the assistance of the police. The police 
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had no right to interfere with him. Iam not surprised that the 
Coroner has appealed to the court. No doubt there is a remedy 
by indictment, but, as to proceedings for contempt, I am averse to 
resorting to such a remedy in any case, as it is arbitrary in its 
character. There is also a technical difficulty. The Coroner is an 
officer of the court, but I doubt if, in this matter, he was actively 
engaged as an officer of the court in such a way that I could punish 
for contempt. The Coroner is an officer of the court, but he is also 
an officer of the county. He was acting under the direction of the 
County Physician, and according to the direction of the law, and 
is paid by the county. I doubt if I could take proceedings to 
punish for contempt for obstructing the Coroner acting as a county 
officer. I will send the case to the Grand Jury, and I will call the 
attention of the next Grand Jury to it. I regret very much that 
there should have been this collision between the police and the 
Coroner, especially when the zealous and active co-operation of all 
is required to detect this murderer. 


INSURANCE COMPANY v. TRUSDELL. 
Mortgage, Assumption of—Cannot be Sued on at Law. 


The plaintiff holding a mortgage brought an action upon con- 
tract against the defendant, who had bought the land and assumed 
the payment of the mortgage. 

The defendant demurred. 

Depus, J., after stating his pleadings, said: Judgment must be 
given for the defendant. 1. Because there is no contract inter 
partes. 2. Because the contract is purely a contract of indemnity 
to the mortgagor, and the mortgagee has no remedy except in 
equity, where the purchaser is regarded as the principal debtor. 
This remedy, first applied by Chancellor Green in Klapworth v. 
Dressler (2 Beas. 62), to an action of foreclosure, and afterwards 
confirmed by the statute now in effect repealed, is now confined 
to a separate action in equity for that very purpose. 


STERNBERGER’'S CASE, 
Practice—Arrest— Fraudulent Representations. 


On motion to set aside an order of arrest. 

Mr. S. Kalisch for the motion. 

Mr. Hood contra. 

Depurk, J., held: 1. The allegation in the affidavit that the 
defendant fraudulently incurred the obligation is broader than that 
he fraudulently contracted the debt. It includes action in the 
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nature of damages, and although the latter words are left out of 
order the plaintiff may sue in a pure action for damages. 

2. The representations alleged related to the existence of a 
partnership. The affidavit says credit would not have been given 
to one party alone. Representation of a partnership falsely made 
is a material representation, for the fact of partnership gives a 
double remedy, and it is not necessary to set forth the solvency or 
reputation, etc., of the alleged partner. 

3. The representation was continuous, and therefore existed 
when the debt was contracted. 


Practice—Feigned Issue. 


On a feigned issue from Chancery. 

Motion for further particulars and a more specific statement of 
the acts of misconduct charged against the officer for whose de- 
faults the deed in question was given. 

Mr. R. W. Parker for the motion. 

Mr. J. Frank Fort contra. 

DerpvE, J., said: The court on feigned issue from Chancery will 
make such orders as are necessary to a fair trial of the cause. It 
has no concern with the order of the Court of Chancery for particu- 
lars, but on the transcript I will determine the question and will 
see to it. It depends on the issue. 





NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Notes of Decisions January 18, 1887.) 
HART rv, LEONARD. 


Jurisdiction of Equity over Legal Rights. 


The bill asserts a right of way to a wood lot, and prays a decree 
for injunction against obstruction of the way. The complainant 
shows user for over twenty years. ‘The defendant shows a license, 
etc. The Vice Chancellor advised a decree. The claim is a claim 
for a purely legal basis. The question is whether equity can take 
cognizance of it. 

The cases in which equity takes cognizance of purely legal rights 
are the following : 

1. Where the right is settled at law and the object is to pro- 
tect it. 

2. Where the right is admitted and the object is the same. 

3. Where the right is clear though denied, and the object is the 
same. 

4. Where one attempts to enforce a statutory right simply. 

4 
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5. A bill to stay waste. 

6. A bill to prevent irreparable injury. 

7. A suit to protect a dwelling from discomfort—to enjoin a 
nuisance. 

8. A suit for the specific performance of a contract. 

9. A bill to prevent multiplicity of suits where there are many 
interests. 

Outside of these cases the remedy is at law. 

In this case right is not clear, nor is the injury irreparable. The 
decree must be reversed and the bill dismissed. 


LYON v. STANFORD. 
Jurisdiction of Equity over Legal Rights. 


Dixon, J. On May 1, 1864, Luther G. Thomas devised to 
Lemuel Thomas a building and a lot of land in Newark in fee on 
condition that he should permit Stanford to use the drug store he 
was then occupying on the premises, at one hundred dollars a year. 
Stanford used the drug store with the appurtenances in the back 
yard. Lemuel Thomas conveyed the building and land to Lyon 
subject to Stanford’s rights. In November, 1870, Lyon began 
building in the yard and obstructed Stanford’s use of the yard and 
Stanford tore the building down, and then filed a bill for the use 
of the yard and for an injunction. The injunction was dissolved 
in 1871 and the parties were sent tolaw. Stanford brought a suit 
in trespass and was non-suited. The judgment of non-suit was 
reversed, 8 Vroom 426, and the case was tried and a verdict ren- 
dered for the plaintiff and judgment given... Then a supplemental 
bill was filed praying decree and injunction. An answer was filed 
and the decree was for the complainant. From this decree the 
defendant appealed. 

The complainants rights are purely legal, depending on evidence. 
Equity has no jurisdiction of the case under the rule laid down in 
Hart v. Leonard, decided at this term. 

How far are the complainant’s rights established at law? The 
suit at law between Stanford and William Lyon was in reality a 
suit against Ann Lyon, the present defendant. She was the real 
party in interest. Her husband was her agent. He paid for the 
building. He lived there with his family. He made the altera- 
tions. She referred the complainant to him, and the action at law 
was defended on her title, by her consent and substantially on her 
behalf. If it had been successful she would have relied upon it. 
Judgments become conclusive not only on the apparent parties 
but also on the real ones. Warfield v. Davis, 14 B. Monroe and 
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other cases. Mrs. Lyon must be considered as bound by the judg- 
ment in Stanford v. Lyon. So far as the complainant’s rights were 
set up in that suit they were established by it. The decree must 
be modified so as to sustain the rights set up in the declaration and 
established by the suit at law. The decree for damages is right. 
The defendant must have the costs of the appeal; the defendant 
the costs below. 
Decree reversed and modified. 


HUTCHINSON v. BEAKES, 


Mortgage of Lease-Hold Estate—Record—Notice—Landlord and 
Tenant—Partnership—Mechanics’ Liens. 

Appeal from Van Fleet, Vice Chancellor, 14 Stewart. 

VAN SyckeEL, J. There was a lease made in 1882 from B. to H. 
and M. for twenty years with a covenant to erect a building. M. 
and H. were partners. A judgment was recovered against M. and 
a sale of his one half to his creditors. There were two mortgages 
recorded as chattel mortgages, although the lease was not recorded. 
A mechanics’ lien was filed against the lessee’s estate and judg- 
ment was recovered on the lien claim and sale. 

Bill filed for partition by purchasers under judgments. The 
Court of Chancery held the claims against M. were subject to 
partnership debts. The sale under the lien could only affect the 
land. The lien was only against the land. The question whether 
the building may be renewed at the end of the term is not to be 
now decided, but it is plain that it cannot be removed now. It 
would be unreasonable to suppose a building was to be erected on 
one day and torn down the next. 

Must a mortgage on a lease-hold estate be recorded as a chattel 
mortgage ¢ 

The lease for years is a chattel interest. It will go to the execu- 
tors, not to the heir. A lease for 999 years is a chattel interest. 
It has been held that a mortgage of a lease-hold interest is not 
within the recording acts. 

Leases are not within the 14th section which applies to deeds or 
conveyances of lands, tenements or hereditaments. They are parol 
contracts, but in writing they were not deeds and not conveyances 
of lands, tenements or hereditaments. Itcannot be that the section 
applied to a sealed lease and not to an unsealed one; that the 
holder of a sealed lease would forfeit his property if he did not 
record it, while an unsealed lease could not be recorded. 

The act of 1872 is for the benefit of the lessee to give him the 
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advantage of the record if he desires it, but it does not impose 
upon him the penalties of the 14th section. 

The revisers who put the 14th section with the act of 1872, 
evidently understood the 14th section in its common law sense. If 
the lease does not have to be recorded, a defeasible lease does not. 
If the record is not notice of the lease, there is no need of a record 
of the mortgage. See Rev. Sec. 19, p. 157. Theact of 1872 makes 
the lease notice if recorded. The record of the mortgage is not 
notice. The mortgage does not lose its priority for want of record. 

There is also another ground on which this case may be decided, 
that is that there was actual notice of the mortgage. 

The decree must be reversed. 

MaGIkE, J., voted to reverse on the last ground of actual notice. 
Other judges voted to reverse without stating the grounds of the 
decision. 


ALEXANDER DUNN v. KEZIAH DUNN, AND TWO OTHER APPEALS. 


Attorney and Client—Conjfidential Relation—Trust Purchase of 
Client's Property. 


MaGtik, J. Conspiracy was charged against Woodbury Holt 
with Murphy to defraud complainant Holt’s client. 

Decree against Holt, and that Jennie E. Dunn was chargeable 
with knowlege and liable to complainant. A decree is not sought 
on the ground of actual fraud. 

The decree is grounded on purchase of bond and mortgage by 
Holt when he stood in confidential relation. 

The rule is that equity raises a presumption against the sale. 
The buyer must show full information and good faith. 

Especially so as toanattorney. He must show he communicated 
everything necessary to give full knowledge of facts. On the 
appeal of Holt the question arose whether the relation of attorney 
did exist. The Vice Chancellor was correct in this. 

The relation had not ceased to exist. It is presumed to continue 
until its termination is shown. The appointment of Murphy as 
agent does not terminate attorney’s relation. 

To sustain the purchase the attorney must show full information 
as to facts, total absence of pressure from the relation of attorney, 
the fullest advice, the complete understanding on the part of 
the client, and the most perfect independence of action on the part 
of the client. 

We think the facts do not show these conditions to be fulfilled. 

Facts related. 

It has not been made to appear that Holt in this transaction 
recognized the relation of solicitor and client, and it is significant 
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that after the sale for a small but not named price, between $1,250 
and $1,800, it was sold for $4,000. It is true it was a third mort- 
gage, and there was room for difference of opinion. There is 
nothing in the contention that the complainant had ratified the 
sale. 

The decree was right in holding Holt liable. All the bill asked 
for was that he should be held liable for what he got for the mort- 
gage. It may be that he should be held liable for the value of the 
mortgage, but the complainant did not ask for this and there is no 
appeal on this point. 

The decree against Jennie E. Dunn is not good. There is not 
evidence enough of her knowledge. Murphy had a good title given 
by the complainant and the title in Jennie Dunn is good. The 
mere fact that the price paid was only half the face value was 
enough; the mortgage was in the hands of the complainant’s 
attorney to sell. 

Affirmed as to W. D. Holt. 

Reversed as to Jennie E. Dunn. 

Reversed as to Keziah Dunn. 

This appeal dismissed. 

PARKER, J., voted to reverse as to complainants. Hesaid: ‘I do 
not think he was her attorney at this time. Holt offered to give it 
up on payment of what he gave for it, and Murphy could not raise 
the money.”’ 

REED, J., also voted to reverse. He said: ‘‘After the intervention 
of Murphy the parties stood at arms length. Murphy had had an 
opportunity to sell the mortgage at what Holt had lent and could 
not. Holt then paid $900 more and this was accepted by Murphy 
as her attorney and Holt then obtained title.’’ 


HOIT v. HOIT. 
Will— Direction as to Costs of Contest. 

On appeal from the Court of Chancery. 

A testator in his will directed that if any of his children should 
enter a caveat against his will, he or they should pay all the ex- 
penses of both sides. 

A caveat was filed and an order was made reciting that the 
caveator had reasonable cause to contest the will and directing that 
the costs be paid out of the estate. 

The costs were paid by the widow out of her legacy, and she 
filed a bill to compel the caveator to pay the costs. Vice Chan- 
cellor Bird held the condition invalid as against the law which pro- 
vides that the orphans’ court may make such order as to costs as 
it thinks proper. 
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ScuppeEr, J., Held that the condition was good. The party had 
a right to make such provision as he pleased. The restraints in 
regard to public policy relates to restraint of marriage, agriculture, 
trade, etc., in which the State has an interest, and not to the ques- 
tion who should have the testator’s property, or out of whose share 
the costs should be paid. 

The court of equity has the right to construe the will even after 
an order made by the orphans’ court under the general rule of law. 

Decree reversed. 





HEYDER v. EXCELSIOR BUILDING ASSOCIATION. 
Cancellation of Mortgage by Fraud. 


Knapp, J. This is a case of fraudulent cancellation of mortgage 
by the mortgagor who got possession of it. The court thinks he 
got possession of it by the negligence of the mortgagee. Even if it 
was by means of substitution of a copy we think it was negligence. 
Although the mortgagor was their attorney they ought not to have 
reposed such absolute confidence in him. 

The purchaser must be protected; any other decision would 
require every purchaser to find out all the facts about every mort- 
gage appearing to be cancelled. 

Reversed. 


PITNEY v. EVERSON. 
Trustees and Executors—Commissions—Capacities in both. 


Beas.ey, J. Austin Requa made the following bequest: To 
A. B. in trust, etc., requiring trustee to take care of property to 
pay income to widow ; to sell with widow’s consent and to touch 
to a certain extent the corpus of the estate, and at death of the 
widow to divide the estate. 

The executors made a settlement, showing $36,000; after this 
one of the executors died, and the widow died. The executor got 
his commissions as executor, and afterward as trustee he claims 
commissions on the body of the estate in his hands. This the 
Surrogate General refused. 

Decisions in New York refusing double commissions were based 
upon the theory that the two offices are so united that they cannot 
be separated. Our statute is different. 

It is not true that the person acts in both offices together. 
Almost every act is an act in one character or another. The law 
makes a trust out of certain circumstances, and a man may be 
made trustee by the mere facts. The two offices are distinct. 

In this State the two offices have been kept distinct. There are 
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different remedies, different statutory provisions relating to them. 
It has been held that even where no trustee was appointed a part 
of the duty imposed by the will upon the executor was a trust and 
a different person was appointed trustee. 

Why, then, sbould not the trustee be paid as such? It is true 
he has been paid, but this is for past services as executor. For all 
compensation must be given for actual labor rendered and as a 
reasonable compensation for work done. 

The decree must be reversed so as to allow reasonable compensa- 
tion based on the corpus of the estate. 


WEART v. CRUSEN. 


Judgment affirmed. No opinion yet. 


NATIONAL BANK OF RAHWAY v. BREWSTER. 
Husband and Wife—Action. 


THE CHANCELLOR. Action on note from wife to husband en- 
dorsed to plaintiff. It was contended that the suit could be 
brought because the only reason the suit could not be brought 
between husband and wife was because of the unity between them 
and the disability to sue. But atcommon law the contract is void. 
The difficulty is inherent in the contract. 

The judgment cannot be maintained. 

Reversed. 


WILLIAMS, RECEIVER, v. MCDONALD. 
Banks—Liability of Managers. 


ScuppErR, J. Manager of bank held liable for causing the bank 
to make a loan on real estate which he knew was not worth double 
the amount of loan as required by the act of 1869 concerning 
savings banks. 

The receiver is the proper party to bring the action and the 
defendant is liable through him to the creditors. The receiver is 
not chargeable with unnecessary delay in making the investigation 
and bringing this action. Decree reversed. 


JUDSON CLARK, RECEIVER, v. PRUDENTIAL INSURANCE COMPANY. 


Opinion to be filed by the Chancellor. 
Judgment affirmed. 
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STATE BOARD OF ASSESSORS v. MORRIS AND ESSEX RAILROAD CO. 
Constitution— Taaation—Irrepealable Contract. 


The question in this case was whether the tax imposed upon 
railroad property by the Railroad Tax Act of 1884 could be levied 
on the property of this company. It was insisted that the com- 
pany was exempt from it by reason of legislation imposing a cer- 
tain tax and providing that the company should be free from all 
other taxation. The property and franchises of the company had 
been leased to the Delaware, Lackawanna and Western Railroad 
Company, and the State had confirmed the lease. 

Depvur, J., delivering the opinion of the court, eld that an 
exemption from taxation did not inure to the benefit of the assigns 
of the company to which it was given, but that the act of the Legis- 
lature in 1869 confirming the lease had ratified the assignment of 
the franchises and had renewed and confirmed the exemption to 
the lessee and constituted an irrepealable contract with the lessee, 
and that all the property of the company which existed at the 
time of this act of confirmation was exempt from taxation except 
as therein provided. 

Dixon, J., dissenting, concurred in the opinion that the charter 
constituted a contract with the railroad company which no State 
law could affect, and also that the act of 1869 affirming the lease 
affirmed this contract, but he differed from the majority as to the 
nature and amount of the property affected by this contract. He 
discussed the effect of certain statutes, and held that they were 
acts of legislation and not contracts, and that all property acquired 
after the contract of 1865 was not included in the exemption and 
was subject to the present taxation. Affirmed 7—3. 


BROCK v. McDONALD. 
Contract of Sale—Hzecutory Agreement. 


Error to the Supreme Court. 

THE CHANCELLOR. The case below is Brock v. McDonald, re- 
ported in 16 Vroom. 

I concur in the views of the Supreme Court. 


DODD v. LYON. 


Constitution-—-Appeal from Circuit Court. 


Tue CHANCELLOR. Appeal dismissed. The act of 1885, 
granting appeal to the Court of Errors on order of the Circuit 
granting or refusing a new trial is unconstitutional because it is 
equivalent to a writ of error and thus is only authorized after final 
judgment in the Circuit. 
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ORIGIN OF THE LAY JUDGES. 


ORIGIN OF THE LAY JUDGES. 


A subscriber asks us ‘‘to have the kindness to point out to him 
the Sources and History of Lay Judges in this State.”’ He says 
he has been unable to find an answer to his inquiry in the State 
Constitution or any thing to help him in this or in the statutes. 

Our system of lay judges is the cause of much wonder and 
inquiry, especially among persons who have not been brought up 
with it. There seems to be no good reason why such a system 
should exist, and it is hardly credible that it should have been 
deliberately created, and therefore the inquiry naturally goes to 
what was the source and history of it. It must have had a mean- 
ing and purpose in the beginning different from what it has now. 
It is likely to be found to be a survival or a development rather 
than a distinct creation and so indeed it is. It is true that there is 
nothing in the State Constitution to account for the existence of it, 
and that the statutes throw no light upon its origin. 

The history of it is familiar to those who have studied our 
judicial system, but it is especially interesting just now in view of 
the current discussion in the newspapers in regard to abolishing the 
lay judges of the Court of Common Pleas, and of the frequent 
efforts that have been made to do away with this element in the 
Court of Errors. 

The ‘‘lay judges,’’ so called, are found in the Court of Errors 
and in the Court of Common Pleas. If we look at the present Con- 
stitution for the organization of these courts we find merely that 
the Court of Errors is to consist of the Chancellor, the justices of 
the Supreme Court and six judges, which judges are to be ap- 
pointed for six years; and that there shall be no more than five 
judges of the inferior court of Common Pleas in each of the coun- 
ties in this State. Itis not said that these judges shall be laymen, 
nor is there another word in the Constitution in regard to the 
nature and jurisdiction of the Common Pleas, nor the number of 
the judges, nor the length of their term of office. 

Our Constitution is far from being a complete code of our organic 
law. It is nothing but a series ef amendatory statutes enacted 
by the people. It cannot be understood without a knowledge of 
the traditionary constitutional law that came before. The Consti- 
tution of 1844 was based on that of 1776, and that was only a pro- 
visional arrangement hastily adopted by the Provincial Congress 
in view of the probable throwing off of the British yoke. There 
was no attempt made to devise a form of government or to consti- 
tute a system of courts; everything was taken as they found it, 
and only such changes were made as were necessary to make the 
Government independent of the British Crown. There was no 
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need to define or to describe the courts. They were all well known 
and their jurisdictions were well defined. It was only necessary to 
name them and provide for the appointment and the terms of 
the judges. We must therefore look further back for the consti- 
tution of the courts and the origin of the system of lay judges. 

We must go back even further than the settlement of New Jersey 
for the original of our Court of Errors and Appeals. The ultimate 
appeal in England was not to a bench of trained judges but to the 
House of Lords or to the King in Council, and so when grants 
were made of the royal powers by the King to the Duke of York 
and by him to the Lords Proprietors and authority was given to 
establish courts, the right to hear appeals was reserved to the 
Governor and his council, and after them to the Lords Proprietors 
and ultimately to the King himself. In the declaration made by 
Sir George Carteret in 1664, explaining the original grants and 
concessions made by him and Lord Berkeley, he declared that all 
appeals should be made from the assizes to the Governor and his 
council and thence to the Lord Proprietor, and that from him 
appeal might be made to the King. Leaming and Spicer, p. 156. 
So the Governor and his council were made the highest court of 
appeal within the province. After the rights of Sir George Carteret 
had been sold to the twenty-four proprietors of East New Jersey, 
they provided in their ‘‘ Fundamental Constitutions’’ that the 
Court of Appeal should consist of eight persons and the Governor 
pro tempore as president, to wit: four proprietors and four free- 
holders. In West New Jersey the proprietors gave the Assembly 
power to create courts, and it provided for a Supreme Court of 
Appeals to sit at Burlington and to consist of a justice of the peace 
from each county and one or more of the Governor’s council, 1699. 
Leaming and Spicer, 518. Afterwards when the government of 
both provinces was surrendered to the Crown in 1702, Queen Anne’s 
instructions to Lord Cornbury provided for an appeal to the Gov- 
ernor and his council. She said: ‘‘ Our will and pleasure is, that 
appeals be made in cases of error from the courts of our said prov- 
ince of Nova Cesaria or New Jersey unto you and the council 
there.”’ Leaming and Spicer, 641. The members of the council 
were appointed by the Crown for the government of the province 
and were chosen without reference to their judicial duties, and so 
an appellate court of lay judges was firmly established in the 
province. 

The Governor and council continued to act as the Court of Appeal 
until the Revolution of 1776, and then no change was made in this 
respect by the Provincial Congress in the Constitution they 
adopted. Section 1X provides ‘that the Governor and council 
(seven of whom shall be a quorum) be the Court of Appeals in all 
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causes as heretofore, and that they possess the power of granting 
pardon to criminals after condemnation in all cases of treason, 
felony and other offenses.’ The council was now equivalent to a 
senate, and so our Court of Appeals was not unlike the old Court 
of Errors of New York and the House of Lords in England. 

This continued until the Constitution of 1844, and there was a 
sharp contest over the Court of Appeals and a strong effort was 
made to do away entirely with the lay judges and make it a bench 
of trained lawyers, but the old traditions were strong and there 
was a deeply rooted feeling among the people that it was safer to 
have laymen on the bench to temper the rigors of the law, and it is 
said that one or two of the leading lawyers of the convention were 
unwilling to give up the advantage they had in their power over 
untrained judges, and the result of it all was that while the Chan- 
cellor took the place of the Governor and the justices of the 
Supreme Court were made judges of the Court of Errors, six other 
judges were put in the place of the council. There was no provi- 
sion that they should be laymen but the custom was so, and so it 
has remained with little deviation to the present day. In the 
nature of the case few good lawyers can afford to take the 
office because it would interfere with their practice, and if we wish 
to have a Court of Appeals made up wholly of men who understand 
the questions they have to decide and are familiar with the law 
which they declare with authority, we must amend the Constitu- 
tion and make the court anew. 

It remains to see what was the origin of lay judges in the Court 
of Common Pleas. The cause of this is not so far to seek. One 
obvious reason for them in the beginning was the scarcity of 
lawyers. The Court of Common Pleas was held in every county, 
and if the people had wanted lawyers for their judges they could 
not have found enough for the bench as well as the bar. 

The origin of the Court of Common Pleas seems to have 
been the County Court or Court of Sessions in East New Jer- 
sey, and the court of three justices or commissioners in West 
New Jersey. The County Court in East New Jersey was held 
twice yearly in each county and had jurisdiction in all criminal 
vases where life or limb came not in question and in all civil cases 
triable at common law. Laws of 1694, Chap. X, L. & §., 347. 

The Court of Common Pleas itself was established by the ordi- 
nance of Lord Cornbury in 1704. In this is ordained ‘‘ that there 
shall be kept and holden a Court of Common Pleas in each 
respective county within this province.’’ This court was to be held 
in each county at the same place where the Court of General 
Sessions was usually held, and to begin immediately after the end 
of the sessions of the peace, and to continue as long as there was 
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any business not exceeding three days. This court had power to 
try all matters triable at common law. See Prov. Courts of N. J., 
Field III. N. J., Hist. Soc. Coll. App. C. 

This declaration was repeated by Governor Hunter in his ordi- 
nance of April 17, 1714, Prov. Courts, App. D., and the court was 
confirmed and established in 1724 by the royal ordinance which 
forms the Constitution of our whole judicial system. This pro- 
vides that the courts for holding of pleas shall continue to be held 
in the several counties and excepts from their jurisdiction all suits 
in which the title to land is concerned and matters under forty 
shillings. 

Nothing is said as to whether these judges shall be lawyers, but 
the following section makes it plain that they were not, for it pro- 
vides that since it ‘‘ may happen that upon special verdicts given 
in our said county courts for holding of pleas, and upon pleadings 
before and after verdict matters of law may arise ;’’ therefore, 
in any such case (except only on such points as are necessary to 
be determined by the judges for the information of the jury), the 
clerk may make up a record and transmit it to the Supreme Court 
in Trenton at the next term that judgment may be given thereon 
by the justices of the Supreme Court. Prov. Courts, App. E. p. 
272, 273. As a matter of fact the judges were the same as those 
who held the General Sessions of the Peace, and these were the 
justices of the peace of the several townships, and so as the num- 
ber of townships increased the number of judges of the Sessions 
and the Common Pleas grew larger, and afterwards when by the 
Constitution of 1776 they were appointed by the Assembly and 
council in joint meeting many appointments_were made by way of 
compliment or favor, and by the time the Constitution of 1844 was 
adopted there were in some counties as many as forty who claimed 
the right toa seat on the bench, and this is the reason that this 
Constitution says: ‘* There shall be no more than five judges of 
the inferior Court of Common Pleas in each of the counties of this 
State.” 

This, as we have said, is the only provision in the Constitution in 
regard to thiscourt. There is nothing here nor in the ordinances 
to say that the judges shall be laymen nor to fix the number, 
except that it shall not be more than five. The reason why the 
judges were laymen in the beginning is plain enough, and it is 
easy to see how the custom has been continued. The necessity for 
having a lawyer at the head of the bench was felt long ago in the 
larger counties, and president judges, counselors of law, were 
provided by the Legislature. It has been found that the president 
is in fact the court, and by force of his superior learning in the 
law he takes the responsibility and decides all legal questions, 
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And now the question is agitated whether we had better not dis- 
pense with the body of the court and let the president act alone. 
It would seem from the study of the origin of the court that there 
is nothing stronger than tradition to make the number more than 
one, and that it is in the power of the Legislature to give the whole 
power of the court to one man. If this were done and the same 
judge held the Court of Quarter Sessions, it would be a complete 
departure from the traditional character of that court which con- 
sisted originally of an assembly of all the justices of the peace. 
The change would affect the Orphans’ Court and the Oyer and 
Terminer also, but both of these are merely statutory courts. 

For the origin of the lay judges and the constitution of the 
courts reference should be made to 4 Griffith's Law Reg. 1159 et 
seq. notes, as well as to Leaming and Spicer, and all the ordinances 
printed in Fields’ Provincial Courts. Ep. 


MISCELLANY. 


THE LEGISLATURE. 





. other case there was a charge that the ballot 
The organization of the Legislature this box had been tampered with before the 
year was no common place affair. The recount, and it was insisted that the name of 


House was nearly equally divided, polit Turley was found written over that of 








ically, and there were two seats over which 
there were serious disputes. The election 
in a district of Mercer had been declared by 
the Chief Justice to be a tie, but Walters, a 
Derhocrat, held the certificate of election 
which the Chief Justice could not revoke 
because he could issue none to Jones, the 
Republican It was plain, nevertheless, 
from the decision of the Chief Justice that 
Walters was not elected. The decision itself 
was aremarkable one, considering the preced- 
ents, and it is to be noted as a matter of law 
as establishing a new precedent. It had 
been held in previous cases, that in deciding 
upon a ballot the manifest intention must 
govern, even though there were a slight 
mistake in the name of the candidate. See 
y N. J, Law Journal 381. But the Chief 
Justice rejected a ballot cast for Joshua L. 
Jones, Jr., when the candidate’s name was 
Josiah L. Jones, Jr. Here is a difference in 
only one vowel between two very similar 
biblical names, and the agreement in the 
Jos. L. Jones, Jr was so remarkable as to 


make the intention beyond dispute. In the 





Haines, in the same hand writing on twenty 
or more ballots, that were successive on the 
string. 

The Democrats in their caucus voted for 
Mr, Hudspeth for speaker, but Dr. Baird 
and two others refused to agree to this, and 
left the caucus. The remaining Democrats 
continued to hold their caucus in the Assem- 
bly chamber, until after the hour for organi- 
zation. The Republicans with two of the 
Labor party and three Democrats went into 
the chamber and demanded that the House 
should be organized. It was ordered that 
all except members of the House leave the 
chamber. All went except the officers of 
the last House, whose duty it was to help 
organize this one. The Democrats insisted 
that they should go. They refused, and 
police officers were called in and put them 
out by force. This was a gross violation of 
the privileges of the House. The police- 
men were absolutely without authority in 
the chamber, and were an armed force 
moved by an irresponsible commander. The 


majority of the House again declared that 
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they desired to organize, but the Democratic 
caucus insisted on continuing its session in 
the chamber, and then the majority retired 
to the speaker’s room, and there proceeded 
to take the oaths and elected Dr. Baird as 
speaker, and chose all the other officers of 
the House and returned to the Assembly 
chamber. Dr. Baird took possession of the 
speaker’s chair, and a motion to adjourn 
was made and carried before the Democratic 
caucus had recovered from its astonish- 
ment. 

The legality of this proceeding depends on 
whether the minority who remained in the 
chamber were notified that the majority pro- 
posed to proceed with the organization, and 
there seems to be no serious question that 
this was so, although of course the minority 
did not believe that the organization would 
be made. 

The next day the other members were 
sworn in, excepting at first the candidates 
for the two disputed seats, but afterwards 
the Democratic applicants were put in both 
seats, pending an investigation of the elec- 
tions. 

In the meantime the Senate refused to 
organize, the Republicans being unwilling 
to go into a joint meeting for the election of 
a United States Senator until the rights to 
the two contested seats had been determined. 
The Senate was clearly right in this, so long 
as the House had not admitted these mem 
bers, but it may be doubted whether after 
that they could question the judgment of the 
other house, even though it might not bea 
final judgment. There was no means how 
ever of compelling the Senate to organize, 
and it was clearly of no avail for the Demo, 
cratic members to take the oaths in the last 
week in January, and then solemnly meet 
with Democratic members of 
the House every day and vote for a United 
The question will not be 


some of the 


States Senator. 
put to the test unless the vote for any one 
man is larger than it has been at this writing 
and reaches a majority of the members of 


both Houses. As the Senate has now or- 


ganized (Feb. 1) the legal joint meeting will 
be held Feb. r4th. 








THE TITLE TO AN ANCIENT BOAT 

DUG UP IN LEASED GROUND. 

The ancient British boat recently discov- 
ered on the banks of the river Ancholme, 
Lincolnshire, has given rise to some curious 
questions of law (Elwes v. Brigg Gas Co., 
33 Ch. D. 562). The boat in question, 
which was stated to be 2000 years old, was 
dug up by lessees of the land in which it 
was found. The lease contained a reserva- 
tion of minerals; it contained also a license 
to the lessees to excavate to a depth of fif- 
teen feet, but there was no provision as to 
how the spoil was to be disposed of. ‘The 
first question was what this curious relic at 
the time of its discovery was. Was it a 
mineral, or was it a chattel, or was it some- 
thing fixed to the soil? It was not fossilized 
or petrified, and wide as is the definition of 
minerals given in Hext v. Gill, (L. R. 7 Ch. 
699), comprehending ‘“tevery substance which 
can be got from underneath the earth for the 
purpose of profit,” the court held that it 
could not include a work of art and man’s 
device like a boat, merely because it was 
embedded in the soil, any more than it 
would a pot of ancient coins or a Roman 
lamp. It was a chattel when disinterred, 
but (semble) not at the time of discoveBy. 
It seemed more properly to come under the 
category Quicguid Fixatur Solo; and none 
the less that it was fixed where it was found 
in the ooze of the river by the operation of 
natural causes. Under which ever of these 
descriptions the boat came, the lessor was 


the lease entitled to posses- 


at the date of 
sion of it as against all the world, including 
the original owner, who must be taken to 
have abandoned his property. Did the 
lease confer then any title to it on the lessee? 
Prima facie a \ease is only a contract for 
possession of land, but Herlakenden’s Case, 
(4 Rep. 62 a) lays it down that ‘‘dotards 
without any timber in them, if blown down by 
accident, belong to the lessee;” and it was 
argued that the boat was nothing but a hol- 
low tree or dotard. But it was clearly 
something more. If it was a mineral, it 
was the property of the lessor under the 
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reservation in the lease. If it was a chattel, 
the lessee could not acquire any title as 
against the lessor by the mere finding of it. 
The most plausible argument for the lessee’s 
title was founded on the license to excavate 
and the correlative duty of removing the 
spoil. If the burden of this was cast upon 
the lessee without any provision as to dis- 
posal, the benefit of what was found ought 
to go with it; but the court held otherwise. 
“The implied permission,” said Chitty J., 
‘*to remove and dispose of the soil ought to 
extend to what the parties might fairly be 
deemeil to have comtemplated would be 
found in making the excavations, but no 
further.”” The existence of the venerable 
relic was not known to the parties, and 
could not have been contemplated. The 
decision seems in harmony with the general 
current of authorities in the common law 
as to possessory rights, though in Roman 
law, classical or modern, it would probably 
have gone otherwise. 


DERIVATION OF THE LEGAL TERM 
USE. 


A learned correspondent of the Zaw 
Quarterly Review writes: ‘‘Is the word use, 
which plays so large a part in our books of 
law, really the word use; that is to say, does 
it come from the Latin wsus ? I fancy that 
it comes from the Latin opus; that it is the 
word which in our old French books appears 
as oeps, oes, and os. Thus in the Leges Wil- 
lelmi, (I, 2, $3) the Latin ad opus vicecomi- 
tis, ad opus regium, translates, or is translat- 
ed by, the French a/os le vescunte, al os le 
vet; and we must render these phrases by 
to the use of the sheriff, to the use of the 
king. Mr. Justice Holmes pointed out in 
your Review, (vol. i. p. 164), that at an 
early time we find feoffments made to a ad 
opus 6. I have lately seen several cases 
from the first half of the thirteenth century, 
in which a donor, having enfeoffed an in- 
fant, commits the land to a third person ad 
opus the infant. I have seen one case in 
which a emit terram ad opus 6 with the 
intention of enfeoffing B’s son in maritagio. 
Here we have what looks much like the use 


of later days, and it occurs to me that really 


there has been no change of terminology, 


but rather a gradual misunderstanding of an 
old phrase. I am however quite ready to 
hear that philology will not away with this 
suggestion; if so, it falls to the ground; but 
I may point to what seems, from a mere 
lawyer's point of view a parallel case. We 
read in books about copyholds that suit to 
a court-leet is not suit service, but suit real; 
in this it differs from suit to a court baron. 
Most modern readers will suppose that suit 
real is some how or another suit due in re 
spect of a thing (ves); but if they will be at 
pains to look at the year books, they will 
soon see that real does not come from res, 
but from vez, which comes from regem. 
Suit real is suit royal; the court-leet with 
its criminal jurisdiction is the king’s court, 
and albeit the leet be in private hands, suit 
to it is suit due to the king’s court, and is 
due, not merely from tenants, but from all 
residents. In 12 Henry VII. f. 16 (Pasch. 
pl. 1), we read ¢e sute sera real comme le 
court est real; it can surely be no distinctive 
mark of a court that it is real, but that it is 
royal is a noteworthy fact in the days of 
seignorial jurisdictions. Another good ex 
ample of a verbal misunderstanding is as to 
the reason why military service due in 
respect of tenure is called foreign or forensic 
service. Hale in a note to Coke upon 
Littleton (f. 69 b) says, “‘Though in some 
cases the subject was chargeable for the 
defense of the realm, yet clearly for foreign 
invasion none were chargeable but by ten- 
ure, and therefore service of chivalry was 
called forensicum servicium.” One has 
only to look at Bracton (f. 36) to see that 
this isa mistake. The services done by the 
tenant to his lord are intrinsic services, that 
is to say, they are the creatures of the 
bargain between these two persons; they 
are, so to speak, inside the bargain; but 
military service is done, not to the lord, but 
to the king; it is a burden on the land, 
which no bargain between mesne lords and 
their tenants can remove; it is outside, it is 
foreign to, their contracts. A mistake 
about this leads us to slur over a most 
noticeable point in English feudalism, 
namely that with us military service is 
always forensic, only to be done to the king 
in the national army, never to the lord in 
his private quarrel. But I must say no 
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more of popular legal etymologies lest I 
add to the number of mistakes.” 

As regards the parentage of the word use, 
we believe that our correspondent has but 
hit upon what is now an accepted doctrine 
among philologists. It seems that at a very 
early period the French oes, ues, from the 
Latin opus, was confused in English with 
the French ws from the La in wsus, and the 
use of our law is traceable directly to the 
former rather than to the latter. We have 
to thank Dr. Murray for some very interest- 
ing notes on this point, and will refer our 
readers to what Professor Skeat says of use 


in the second edition of his dictionary. 


OBITUARY. 
GARRET ACKERSON, JR. 

A notice of the sad death of Garret Acker- 
son, Jr., was unfortunately omitted from the 
last number of the JOURNAL 

He died on December 23, 1886, after a 
painful illness arising out of an early attack 
of rheumatism which brought on a chronic 
affection of the heart 

He was born at Pascack, Bergen county, 
Sept. 15, 1840, and was the oldest son of 
Garret G. Ackerson, now one of the judges 
Court of Common Pleas of Bergen 


He studied law with Mr. Worten- 


of the 
county. 
dyke in Jersey City and was admitted as 
attorney in 1863, and began to practice in 
Hackensack He 


He was appointed Prosecu- 


built up a large 


soon 


practice there. 
tor of the Pleas in 1866, but resigned after 


two orthree years. In 1875 he formed a part- 
nership with James M. Van Valen, and prac 


ticed under the name of Ackerson & Van 
Valen until his death 
Mr. Ackers¢ 


nent in all the 


yn was very active and promi- 


iffairs of his county that 


came in the way of his profession. He was 
idviser to many people and in 


a trusted 
regard to many important interests in his 


county. He was very successful before 


both civil 


juries in both civil and commercial cases, 


and his success was due as well to his knowl- 


edge of men and men’s confidence in him as 


to his power as a speaker and his ability as a 


lawyer. He inspired men with a sense of 


confidence in his honesty of purpose and 


strength of character, and he won many 


friends by his general and kindly manner. 
Now after his death come charges of dis- 
honesty in the management of trust funds. 
This is a matter that is vital in estimating a 
man’s character as alawyer. The charges 
come as a shock and are received with grief 
It may be that they are 
know 
must form no judgment upon his character, 
words of 


and amazement. 


not true, and until we the facts we 


only we cannot write now the 
praise that we were about to offer asa will- 
ing tribute to his memory. 

RANSFORD E. VAN GIESEN. 

Mr. Van Giesen died of typhoid pneumo- 
nia on January 21st, at his home in Mont- 
His He was 
young and had abilities which would have 
He leaves a 


clair. death was very sad. 
brought success at the bar 
widow and children and his death is thought 
to have been caused by the poison in a 
tainted well. 

Mr. Van Giesen was admitted in Febru- 
ary term, 1885, and entered into partnership 
with Mr P. W. Cross, in Newark. 

A meeting of the bar of Essex county 
was held on Monday, January 24, and reso- 


lutions were adopted expressing their respect 


for his character and grief at his death. 


BOOK NOTICES, 

THE GRAND JURY SYSTEM OF NEW JERSEY, 

by Eugene Stevenson. Pamphlet reprinted 

from the Gommercial Law Magazine. F. 
D. Linn & Co. : Jersey City, 1386. 


A TREATISE ON THE LAW OF MASTER AND 
SERVANT by Charles Manly Smith. 1 
Vol., Pp. 959, Blackstone Publishing Co., 
Philadelphia, Edw. A. Veghte, 

Agent for New Jersey. 


Sam 
1887. 


This is the first of a series of English and 
which this 
furnish 
Challis on 


other foreign legal text books 


company proposes to and 
monthly at ten dollars 
Real Property and Wri; 
are next on the list. What the 


do not know, but these 


ton Criminal Con- 
spiracies 
others are to be we 


alone are worth the ten dollars, and we will 


take the rest and be thankful for what comes. 
It really seems as if the era of cheap law 
books had come, although in this case it may 
be at 


the expense of the English authors 


who have no rights that an American, in the 


present state of our law, is bound to respect. 
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